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DETAILED ACTION 

Claim Rejections - 35 USC § 102 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 86-90 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Santangelo (5067477). Fig. 1 shows a guide device with first 14 and second 16 
members slidably movable with respect to one another and adapted to be positioned on 
a spinal plate. It can be seen that there are a plurality of opposing tabs 24 that are 
substantially C-shaped and is adapted to match the contour of the perimeter of a spinal 
plate. The guide members also include first and second pathways in a direction 
perpendicular to the axis of the guide members since there is spacing that extends 
between the tabs from a proximal to distal end of the tabs and would allow a tool to be 
inserted there between. It can also be construed that there are cutout portions formed in 
the guide members that provide a holder for the tabs which would retain the plate but 
allows for visualization of the plate between the guide members. 

Claims 91,93 are rejected under 35 U.S.C. 102(b) as being anticipated by Ulrich 
(DE 4201043). Fig. 6 shows a guide device for use with a spinal fixation plate. The 
guide device includes first 22' and second 22" arms slidably movable with respect to 
one another. It can also be seen the arms each include a guide member 21 coupled to 
the distal end of the arms and have opposed cutout portions in the opposed sidewalls at 
the distal ends of the guide members. It can be construed since the arms and guide 
members are positioned adjacent one another the cutout portions, walls and pathways 
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can be interpreted to "oppose" one another. Fig. 5 shows that the cutout portions are 
adapted to provide visualization of the positioning device that is coupled to the spinal 
fixation plate. 



Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claim 24 is rejected under 35 U.S.C. 103(a) as being unpatentable over Phillips 
et al. '599. Phillips is explained supra. However, Phillips does not explicitly disclose the 
adjustment mechanism comprises a spring-lock mechanism to move between different 
locked positions. Spring-lock mechanisms are well known in the art. It would have been 
obvious to one of ordinary skill in the art to substitute a spring-lock mechanism with the 
housing of Phillips such that it ensures that when the arm is positioned at the desired 
location the surgeon does not have to worry it will slip out and move during surgical use. 
Such a modification only involves routine skill in the art. 

Claims 1,3-8,11,12,15-23,26,28,31,33,34,36,37,46,48 are rejected under 35 
U.S.C. 1 03(a) as being unpatentable over Coates et al. (5423826) in view of Phillips et 
al. '599. Coates discloses (Fig. 17) a guide device for use with a spinal fixation plate 
with the device having two movable arms 151,152 and first and second guide members 
157 coupled at the distal end of the arms. There is an elongate support member 155 
coupled to a proximal end of the arms since they originate (see Fig. 17) where the 
elongate member is located and extend therefrom in a direction transverse to the arms 
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and is adapted to slidably mate with the arms. Additionally, the arms have a distal 
portion that is at an angle to the proximal portion (Figure 20). Each guide member (157) 
comprises a housing with opposed first and second pathways (Figure 16) where the 
housing or guide member contains a lumen sleeve (180) which has a rounded tip 
extends through the barrel into the rounded recess of the accompanying plate. Each 
pathway in the guide is in communication with each other via a cut out at a distal portion 
formed in the housing between the first and second pathways (Figure 16) where the cut 
out portion extends from the housing where the pathways (158) are in communication 
through the body of the guide. It can be seen there are opposed cutout portions 
between hooks 161 or tabs that are C-shaped and allow communication between the 
two pathways in the guide member and this space is adapted to seat a spinal plate. 
However, Coates et al. fail to disclose the elongate member is curved. Phillips et al. 
teach (Figs. 1 ,2) a surgical instrument with adjustable arms used with a curved elongate 
support member that are capable of being locked (abstract). Phillips et al. teaches that a 
curved support structure would allow deeper access to the surgical site, col. 4, lines 61- 
64. It would have been obvious to one of ordinary skill in the art to substitute the curved 
support member and its attachment mechanisms for securing to arms as taught by 
Phillips et al. with the arms and guide members of Coates et al. such that it provides the 
surgeon with better or deeper access into the surgical site to implant the plate and could 
have the arcs of the plate match the elongate support. 

Claims 1 ,3,1 5-1 9 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over Phillips et al. (7147599) in view of Sherman (4887596). Fig. 1 shows a guide 
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device with an elongate curved support member 12 that is capable of matching the 
contour of the spinal column. The guide device also includes first and second arms 
(18,20) each having a proximal end transversely coupled to the elongate support 
member and are slidably movable along the support member to allow a distance 
between the first and second arms to be adjusted. It can also be seen at the distal end 
of each arm is a guide member with a pathway formed therein. Regarding claims 16,17, 
the arms are mated with a proximal portion of the guide members and Fig. 5 shows that 
the distal portion of each arm can extend at an angle with respect to the proximal 
portion. With respect to claims 18,19, the guide members have a shape that is adapted 
to match the contour of a spinal fixation plate and have opposed tabs extending distally 
into the pathway and adapted to engage the spinal plate. Regarding claim 22, Fig. 2 
shows the first arm can be fixedly mated and the second arm is slidably mated to the 
support member. With respect to claim 23, the guide device has an adjustment 
mechanism formed as part of housing 22 at the proximal end of the second arm to allow 
movement along the support member. However, Phillips fails to disclose a second 
pathway at the distal end of the guide member. Sherman shows a guide with first and 
second pathways in the block portion (21) placed in the guide end to secure rod better. 
It would have been obvious to one of ordinary skill in the art to use a second pathway to 
secure to a rod using multiple set screws as taught by Sherman with the guide member 
of Phillips such that it provides a stronger fastening when an object is placed in the 
hooked guide. Phillips only shows a single fastening element to secure an object in the 
guide space. Thus, it is an obvious expedient to add a second using two pathways as 
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taught by Sherman. The intended use carries no weight in the absence of any 
distinguishing structure. 

Claim 92 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ulrich 
DE (4201043). Ulrich is explained supra. However, Ulrich does not disclose having the 
cutout portions extend from the proximal end to a position near the distal end. It would 
have been obvious to one of ordinary skill in the art to modify the length and location of 
the cutout in the guide of Ulrich since such a modification only involves routine skill in 
the art and would not effect the function of the apparatus. 

Response to Arguments 

Applicant's arguments filed 2/25/08 have been fully considered but they are not 
persuasive. In response to applicant's argument that the references fail to show certain 
features of applicant's invention, it is noted that the features upon which applicant relies 
(i.e., opposed cut out portions means multiple or two cut-outs on the same guide 
member) are not recited in the rejected claim(s). Although the claims are interpreted in 
light of the specification, limitations from the specification are not read into the claims. 
See In re Van Geuns, 988 F.2d 1 181 , 26 USPQ2d 1057 (Fed. Cir. 1993). The 
Examiner interpreted "opposed cut-out portions" to be with respect to one another, that 
is the guide members, not that there are multiple cut-outs on a single guide since that is 
not clear from the language of the claim. 
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In response to applicant's argument that the Santangelo reference fails to show 
certain features of applicant's invention, it is noted that the features upon which 
applicant relies (i.e., that the apparatus includes arms) are not recited in the rejected 
claim(s). Although the claims are interpreted in light of the specification, limitations from 
the specification are not read into the claims. See In re Van Geuns, 988 F.2d 1 181 , 26 
USPQ2d 1057 (Fed. Cir. 1993). First it should be noted claim 86 only recites 
guide members" to include the tabs, not any arms, so Applicant's representative is 
mistaken that the claim recites arms to include tabs. Second the claim does not 
establish any location as to where these tabs have to be other than extending distally 
from the guide members of which they do since a pin extends out to place the tabs out 
away from the guide members. Third, since each of the tabs are spaced from one 
another along the guide members and have opposing tabs on each of the guide 
members it can be seen that a channel or pathway is established between the spaces 
to enable a tool to be inserted in a lateral fashion through each of the spaces between 
every set of tabs. 

Regarding the Coates and Phillips rejection, Applicant argues that the arms' 
proximal ends are not coupled with the elongate support. However, the Applicant's 
representative is mistaken as clearly seen in Fig. 17 where the arms begin from a 
central part of the tool to split and form separate lengths. Thus, the elongate support is 
coupled to the "arms" at their proximal ends. Second Applicant argues that the 
combination would not have an advantage. However, the Examiner disagrees since the 
use of the curved elongated support having an arc can match the arc of the spinal plate 
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and thus the adjustment of the arms along the elongate support can match up with that 
of the plate with accuracy. Additionally, the Examiner's modification was to substitute 
the mechanism of using the arcuate support of Phillips with the system of Coates. A 
substitution of adjustment or locking mechanisms is well within ordinary skill in the art 
and would only involve routine expertise. 

Allowable Subject Matter 

Claims 9,10,13,35,38 are objected to as being dependent upon a rejected base 
claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
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the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brian E. Pellegrino whose telephone number is 571- 

272- 4756. The examiner can normally be reached on M- F (9am-5:30pm). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Corrine McDermott can be reached on 571-272-4754. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

TC 3700 

/Brian E Pellegrino/ 

Primary Examiner, Art Unit 3738 
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